
GR 1066/10 
PROSECUTOR: STATE OF ASSAM 
ACCUSED: SH. BROJEN SAIKIA 

                                                                                             Page 1 of 11 
 
 

DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST 

CLASS, SONITPUR, TEZPUR                                        

G.R. Case No. 1066/2010 

U/Ss. 279/427/304-A IPC 

 

   SH. BROJEN SAIKIA 

   S/O SH. KANAK SAIKIA 

   VILL: CHARINBARUWATI 

   P.S: SIVSAGAR 

   DISTRICT: SIVSAGAR 

   ASSAM                                                     - ACCUSED 

   

VERSUS 

 

                 STATE OF ASSAM                          - PROSECUTOR 

 

                       PRESENT:  JAYASHREE BORA, AJS 

                                 JUDICIAL MAGISTRATE FIRST CLASS 

                                 SONITPUR, TEZPUR 

 

ADVOCATES APPEARED 

FOR THE PROSECUTION: Sh. Ashok Sharma, APP 

                 FOR THE ACCUSED: Sh. Pankaj Nath                          

                                                                                        

OFFENCE EXPLAINED ON: 24/10/11 

EVIDENCE RECORDED ON: 14/02/12, 11/06/12, 19/07/12, 

10/11/14, 15/06/15 

ARGUMENT HEARD ON: 29/06/15 

JUDGMENT DELIVERED ON: 13/07/15 
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 JUDGMENT 

1. The prosecution in this case was launched by lodging of 

the ejahar by the informant Smt. Mousumi Devi at Bebejia 

O.P. on 09/06/10 to the effect that on 23/05/10 at around 

2:30 PM, while her husband Tapan Kumar Nath was cycling 

from home at Bhalukekhuwa Bihoguri towards his place of 

duty at the residence of Deputy Commissioner, Sonitpur, at 

Moi Dipota bridge at NH-52, one ASTC bus bearing 

registration number AS20, 0787, coming from the direction 

of Tezpur caused serious injuries to her husband. The 

people from the locality immediately summoned the 108 

ambulance service and took the injured to Tezpur Civil 

hospital where he was declared dead.  

2. On receipt of the FIR, the police registered Tezpur P.S. 

case no 542/10 u/ss. 279/304-A IPC and conducted 

investigation into the matter. On completion of 

investigation, the police laid charge sheet against the 

accused u/ss. 279/427/304-A IPC.  

3. The accused entered his appearance in response to the 

process issued. Copies of relevant documents were 

furnished to the accused in accordance with Sec. 207 

CrPC. Particulars of offences u/ss. 279/427/304-A IPC 

were explained to the accused to which he pleaded not 

guilty and claimed to be tried.  

4. During trial, the prosecution examined 6 numbers of 

witnesses, exhibited 3 documents and closed its evidence. 

After the closure of prosecution evidence, the statement 

of the accused u/s. 313 CrPC was recorded. Defence did 

not adduce any evidence.  

5. Upon hearing both the parties and perusal of the 

records, the points for determination have been 

formulated as follows- 
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(i) Whether the accused on 23/05/10 at around 2:30 PM, 

drove a vehicle bearing registration number AS- 20-0787, 

on a public way in a manner so rash or negligent as to 

endanger human life, or to be likely to cause hurt or injury 

to any other person and thereby committed an offence 

punishable under Sec. 279 IPC? 

(ii) Whether the accused on the aforesaid day and time, 

caused the death of Tapan Kumar Nath by doing an act, 

namely, by driving the vehicle bearing registration number 

AS- 20-0787,, which was rash or negligent not amounting 

to culpable homicide and thereby committed an offence 

punishable under Sec. 304-A IPC? 

(iii) Whether the accused on the aforesaid day and the 

aforesaid time, committed mischief by causing wrongful 

loss or damage to the property of the deceased valued at 

more than Rs. 50, and thereby committed an offence 

punishable under Sec. 427 IPC? 

6. I have heard the learned counsels on both sides and 

have gone through the evidence on record which is 

outlined below.      

7. In his examination-in-chief PW1 stated that the 

complainant is his daughter. He does not know the 

accused. The deceased is his son-in-law. On 23/05/10, at 

around 2:30 PM, while his son-in-law Tapan Kumar Nath 

was cycling from Bihoguri towards Tezpur, one ASTC bus 

bearing registration number AS20/0787 coming from the 

opposite direction in a high speed in a zig zag fashion, 

knocked down the cyclist near Dipota bridge and 

thereafter the offending vehicle immediately fled away. 

Exhibit 1 is the inquest report and Exhibit 1(1) is his 

signature.  
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8. In his cross examination PW1 stated that he had 

himself witnessed the occurrence. He was proceeding 

from his house at Bebejia towards Mohmari. The house of 

his son-in-law is at Bihoguri, Kolikekura. The police 

recorded his statement on the day of the occurrence itself. 

He lodged the ejahar at the police station. The ejahar was 

lodged after the death rites of his son-in-law. The ejahar 

was lodged by his daughter. He was with his daughter at 

the time of lodging the ejahar. The ejahar was lodged on 

11/06/10. The police had written what he had stated. He 

admitted the defence suggestion that before the police he 

had not stated about the vehicle being driven in a high 

speed and that he had himself witnessed the occurrence. 

The deceased was on his way from home towards his 

place of duty. He works at D.C. bunglow. The police took 

his signature on a white paper. He does not know what 

was written therein. He denied that he was deposing 

falsely as the deceased was his son-in-law. 

9. In his examination-in-chief PW2 stated that he does not 

know the accused. He knows the complainant. On 

23/05/10, while he was proceeding from Tezpur towards 

Bihoguri in a tempo, at around 2:30 PM, near Dipota 

bridge, he saw Tapan Nath going on a cycle towards 

Tezpur. At that time one ASTC bus coming from the 

direction of Tezpur, being driven in a high speed and in a 

zig zag fashion, knocked down Tapan Das. Then they rang 

up the police. The police conducted the inquest. He signed 

thereon as a witness. Exhibit 1(2) is his signature on the 

inquest report.  

10. In his cross examination PW2 stated that he was 

sitting near the driver of the tempo. The complainant is a 

native of his village. The ASTC bus had knocked down the 

cyclist after crossing the tempo. The tempo halted there. 

There were many other people there. He rang up at the 
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police station. Around 100 to 200 people had gathered 

there. The police had interrogated him that day itself. The 

police recorded his version. He did not state before the 

police that he was coming on an auto rickshaw. He denied 

the defence suggestion that he did not witness the 

occurrence himself and that he was deposing falsely as 

the complainant was a native of his village. He does not 

know what was written in Exhibit 1. He simply signed on 

the same. He does not know who wrote the name of his 

father and his address below his name.  

11. In her examination-in-chief PW3 stated that she is the 

complainant. She does not know the complainant. She has 

never seen the accused. On 23.05.10, at around 2:30 PM, 

while her husband was cycling from home for attending 

his duty at D.C. bunglow, at a place after crossing Dipota 

bridge, he was knocked down by one ASTC vehicle 

speeding away from the direction of Tezpur. He died 

instantaneously. The public summoned 108 ambulance 

and brought him to the hospital. He was declared dead by 

the doctor. Later on she learned from his father. She was 

at home. She lodged the ejahar after completion of the 

death rites. Exhibit 2 is the ejahar and Exhibit 2(1) is her 

signature. 

12. In her cross examination PW3 stated that she did not 

witness the occurrence. The ejahar was written as 

narrated by her. In the ejahar it is not mentioned that the 

vehicle was coming in a high speed. Her father Gunindra 

Nath informed him. Her father too did not witness the 

occurrence. She does not know who informed her father 

and she did not ask him who had informed him. She 

denied the defence suggestion that the accident had 

occurred on account of the fault of the deceased. She 

cannot say for whose fault the accident occurred.  
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13. In his examination in Chief PW4 stated that on 23rd of 

May 2010, he was working as the senior medical and 

health officer at KCH. On that day he had conducted post-

mortem over the dead body of Tapan Nath, S/O Pitam 

Nath of Alekekhowa. On the requisition from Bebejia O.P. 

vide GDE no. 397 dated 23/05/10. On examination, rigor 

mortis was present. On general examination abrasion over 

both knee joint and the inner side of right elbow, 1 inch 

lacerated injury over left side. Deep structures of left toe 

over dorsal aspect placed obliquely from the ankle joint 

towards base of big toe. On examination of scalp one 2 

inch lacerated injury across right occipital, linear fracture 

over right side of occipital and fracture of frontal bone on 

right side in front. There was subdural haematoma region 

of brain. The membranes were intact. The person was 

identified by Constable No. 408 Madan Ch. Motak. Other 

findings were not suggested. Injuries were ante-mortem. 

In his opinion the person died as a result of haemorrhage 

and shock due to head injuries. Exhibit 3 is the post-

mortem report and Exhibit 3(1) is his signature. 

14. In his cross examination PW4 stated that the post-

mortem was conducted at 4:30 PM. 

15. In his examination in chief PW5 stated that he knows 

the complainant. Around more than 2 years ago at around 

1 PM, he was coming on a tempo from Tezpur towards 

Bihoguri. From that side the complainant’s husband Tapan 

Nath was coming on a motorcycle. On NH-52, close to 

Moridipota, he saw that there was a head on collision 

between the motorcycle and a bus. The complainant’s 

husband was riding the motorcycle. The bus overtook the 

tempo and knocked down the motorcycle coming from the 

front direction. The bus was coming in a zigzag fashion. 

The tempo was stopped on the sound of the collision. 

After getting down from the tempo they saw that the 
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victim was lying injured and dead and his motorcycle was 

lying nearby. Someone from amongst them rang up the 

police and summoned 108 ambulance service. After hitting 

the bus fled away. He did not see the driver, but the 

accident had occurred on account of the fault of the 

driver. 

16. In his cross examination PW5 stated that the police 

had recorded his statement as told by him. He admitted 

that before the police he did not state on account of 

whose fault the accident had occurred. He knows Gobinda 

Nath. Gobinda Nath arrived after the occurrence. Gobinda 

Nath did not see the occurrence. The occurrence took 

place around 200 metres from the tempo. As the accident 

took place around 200 metres away, he can’t say exactly 

how the accident took place. He cannot say due to whose 

fault the accident occurred. His name is Biswadev Nath @ 

Bogai Nath and hence he has already tendered his 

evidence.  

17. In his examination-in-chief PW6 stated that the 

complainant is his niece. He does not know the accused. 

Around 4 years ago at around 1 PM, on NH-52, ahead of 

Dipota bridge, while his nephew-in-law Tapan Kumar Nath 

was cycling towards home, he was knocked down by a 

bus as a result of which he sustained grievous hurt and 

died. On learning about the same he arrived at Civil 

hospital to enquire about the injured. 

18. In his cross examination PW6 stated that he did not 

witness the occurrence.  He learned about the incident 

from his mother, namely Khyiteshwari Devi.   

APPRECIATION OF EVIDENCE 

19. From the trend of cross examination of the PWs, it is 

discernible that the defence has not disputed the identity 
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of the offending vehicle. Nor has it challenged that the 

accused was driving the offending vehicle at the relevant 

time on a public way. It is also not in dispute that there 

was a collision between the offending vehicle and the 

motor cycle of the deceased. Death of the person who 

was riding the ill fate motor cycle at the relevant time is 

also not under challenge. The defence plea, as seen from 

the suggestion put to PW3, seems to be that the accident 

had occurred on account of the fault of the deceased. In 

his examination u/s. 313 CrPC, the accused admitted 

driving the offending vehicle at the relevant time while 

denying driving the same in a rash or negligent manner. 

However, he asserted that the allegations regarding the 

offending vehicle overtaking a tempo and  the resultant 

head on collision between the offending vehicle and the 

motor cycle of the deceased were false.  

20. In the light of the undisputed facts, what remains to 

be seen is whether the offending vehicle was being driven 

by the accused at the relevant time in a rash or negligent 

manner. PW1 is an eye witness to the occurrence. 

According to him, the accused was driving the offending 

vehicle at a high speed and in a zig zag fashion. However, 

in his cross examination he admitted not stating such a 

fact before the police. To my mind, omission to state such 

a vital fact as regards the manner of driving of the 

offending vehicle, is an omission amounting to 

contradiction and appears to be an after thought. 

21. PW3 is not an eye witness. She is the wife of the 

deceased and the first informant. She lodged the ejahar 

which she identified as Exhibit 2.  

22. PW4 is the MO who conducted post mortem 

examination of the deceased.  
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23. It is pertinent to mention that PW5 had already 

tendered his evidence in the case as PW2 and he was 

freshly summoned inadvertently to depose as a witness. 

Describing the occurrence while testifying as PW2, he had 

stated that one ASTC bus coming from the direction of 

Tezpur, being driven in a high speed and in a zig zag 

fashion, knocked down the motor cyclist. In his evidence 

in chief PW5 stated that the accident had occurred on 

account of the fault of the driver. However, in his cross 

examination, PW5 contradicted himself by saying that he 

cannot say whose fault led to the accident. Moreover, he 

admitted not saying before the I/O that the accident had 

occurred on account of the fault of the driver. I am 

circumspect in giving weight to the testimony of PW2 in 

view of the subsequent contradiction in his own stand 

while testifying as PW5.  

24. PW6 is not an eye witness. On learning about the 

occurrence from his mother, he arrived at the civil hospital 

to inquire about the injured. 

25. It is settled that in motor accident cases, criminality of 

the accused is not something which is to be automatically 

presumed. The element of rashness or negligence must 

be proved by leading cogent evidence. Analyzing the 

evidence on record, it is manifest that in the face of 

contradictions galore, the prosecution has not been able 

to prove beyond reasonable doubt that the accident 

occurred on account of rashness or negligence on the part 

of the accused.  Accordingly it is held that the prosecution 

has miserably failed to bring home the charges under 

sections 279/427/304-A IPC against the accused. I find no 

ground for holding the accused guilty of committing the 

alleged offences. As such the points of determination are 

answered in the negative in favour of the accused. 
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ORDER 

26. In view of the discussion made above and the 

decisions reached in the foregoing points for 

determination, it is held that the prosecution has failed to 

prove beyond reasonable doubt that the accused has 

committed the offences punishable u/ss. 279/427/304-A 

IPC. As such the accused is acquitted of the charges u/ss. 

279/427/304-A IPC.  

The bail bond of the accused and his surety shall remain 

in force for six months from today in compliance with Sec. 

437-A, CrPC. 

Case is disposed of on contest.  

Given under my hand and the seal of this court on this 

13th day of July 2015 at Tezpur.       

                                                                              Jayashree Bora 
                                                          Judicial Magistrate First Class 
                                                                            Sonitpur, Tezpur 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

Exhibit 1: Seizure List 

Exhibit 2: Ejahar  

DEFENCE EXHIBITS: 

NONE 

PROSECUTION WITNESSES: 

PW1- Sh. Govinda Nath 

PW2- Sh. Bogai Nath 

PW3- Smt. Mousumi Devi 

PW4- Dr. Munin Chandra Piyari 

PW5- Sh. Biswadev Nath 

PW6- Sanjay Kr. Das 

DEFENCE WITNESS: 

NONE 

 

                                                                       Jayashree Bora 
                                        Judicial Magistrate First Class                                                                                                                                                                                   

                                                 Sonitpur, Tezpur 
 


